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Section 6: Economic Development and Planning

ITEM C/6/13/02/22

AMENDMENT OF BITOU BY-LAW ON MUNICIPAL LAND USE PLANNING
2015: CONSIDERATION OF PUBLIC COMMENTS AND FINAL AMENDED BY-

LAW
Directorate: Economic Development & Planning  Demarcation:  All Wards
Portfolio Comm: Strategic Services Delegation: Council
File Ref: 1/3/1
Attachments: Annexure “A” — Previous report

Annexure “B” — Section 39 of LUPO

Report from: Director: Economic Development & Planning
Author: Director: Economic Development & Planning
Date: 25 February 2022

PURPOSE OF THE REPORT

To obtain Council approval for a minor amendment to the Planning By-Law.

EXECUTIVE SUMMARY

This matter served before the Council on 31 January2022. It was at the time resolved that the item
be referred back for further public participation. As public participation has already occurred, and
as there appears to have been a misunderstanding regarding the purpose of the proposed
amendment of the Planning By-Law the request was made that the matter be placed on the agenda
of the Council meeting.

BACKGROUND /DISCUSSION

A copy of a report (without annexures) that served before the Council on 31 January 2022 is
attached as Annexure ‘A’. It was at the time resolved as follows:

1. That the Item to be REFERRED BACK.

2. That a public participation process be conducted with the residents of Natures Valley to
address the objections raised and to provide them with explanations, and once concluded the
Item be re-submitted to Council.
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During subsequent discussions with both the Portfolio Councillor and the Ward I Councillor it
became clear that there may have been a misunderstanding regarding the purpose of the
amendment, while adequate public participation had already taken place. A request was therefore
made that the matter be placed on the agenda of the Council meeting for re-consideration.

In addition to what was said above, and in order to clarify the matter, it is considered prudent to
briefly outline the background to and purpose of the proposed amendment to the Planning By-
Law.

Conditions of title are sometimes imposed by a township developer or by private individuals. It is
not the responsibility of the Municipality to enforce conditions of this nature. The only
responsibility of the Municipality relates to conditions that have been imposed by statutory
authorities in terms of prescribed legislation.

This was clearly understood by all at the time when the Land Use Planning Ordinance (1985) was
still in operation. The relevant Section 39 of LUPO is attached as Annexure ‘B’. It clearly shows
that no reference was made to any conditions of title.

When the new planning system came into operation during 2016 a clause was incorrectly
incorporated into the Planning By-Law to the effect that the Municipality is responsible to enforce
all title deed restrictions. That was never the intention, and the sole purpose of the proposed
amendment is to revert to the position as it was before 2016.

FINANCIAL IMPLICATION

None.

RELEVANT LEGISLATION

Spatial Planning and Land Use Management Act, 2013 (SPLUMA);
Western Cape Land Use Planning Act, 2014 (LUPA);
By-Law on Land Use Planning (2016).

RECOMMENDED BY THE ACTING MUNICIPAL MANAGER

That approval be granted for an amendment of the Bitou By-Law on Land Use Planning (2016) by
the deletion of Section 85 (1) (d) thereof.
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Annexure “A”

ITEM C/6/10/01/22

AMENDMENT OF BITOU BY-LAW ON MUNICIPAL LAND USE PLANNING 2015:
CONSIDERATION OF PUBLIC COMMENTS AND FINAL AMENDED BY-LAW

Directorate: Economic Development& Planning Demarcation: All Wards
Delegation: Council

File Ref: 1/3/1

Attachments: Annexure A — Council Resolution C/6/133/03/21 authorising
amendment process
Annexure B — Newspaper notices
Annexure C — Comments received
Annexure D — Public participation report
Annexure E — Bitou By-law on Municipal Land Use Planning 2022

Report from: Director: Economic Development & Planning, Mr Ludolph Gericke
Author: Spatial Planner, Mr Marcel Minne
Date: 7 January 2022

PURPOSE OF THE REPORT

To enable Council to consider the comments received during the public participation process,
including the final amended By-law for approval.

EXECUTIVE SUMMARY

This item seeks to provide a summary of the issues raised during the public participation process
of the draft amended Bitou By-law on Municipal Land Use Planning (the Planning By-law), and
makes recommendations to Council on such matters, in order to enable Council to consider the
final amended By-law for approval.

The amendment was initiated with the sole purpose of deleting section 85(1)(d) of the By-law,
which would remove the Municipality’s obligation to enforce ‘contractual’ title deed conditions
(those between private/ third parties), which the Municipality should not be responsible to
enforce.

Practically all comments received are based on the incorrect understanding that it would remove
the Municipality’s responsibility to enforce any and all restrictive title deed conditions. This is
not the case, as the Municipality will remain responsible to enforce conditions imposed in terms
of Planning legislation, in terms of clause 85(1)(c) of the Planning By-law. This aspect is
discussed in more detail in Annexure D: Public participation report.
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The final amended Planning By-law is attached as Annexure E. If approved by Council, the By-
law will come into operation and replace the 2015 version upon publication in the Provincial
Gazette.

BACKGROUND /DISCUSSION

An amendment of the Bitou By-law on Municipal Land Use Planning 2015 (the ‘Planning By-
law’) was initiated during 2021, with the sole purpose of deleting section 85(1)(d) of the By-law.
This deletion would remove the Municipality’s current obligation to enforce restrictive title deed
conditions between private/ third parties (known as ‘contractual’ conditions), which the
Municipality should not be responsible to enforce.

Council approved the amendment process in principle (refer to Council Resolution C/6/133/03/21
attached as Annexure A) and authorised the public participation process.

The public participation process has since been concluded. Notices calling for comments on the
proposed amendment were published in a local newspaper (What’s New in Plett) - see notice
attached as Annexure B.

A total of 129 comments were received. Practically all the submissions were objections from
property owners in Nature’s Valley, who are under the impression that the proposed deletion of
clause 85(1)(d) of the Planning By-law would completely remove the responsibility of the
Municipality to enforce any and all restrictive conditions of title. This is not the case and is based
on a misunderstanding of clause 85(1)(c) of the By-law, which requires the Municipality to
enforce conditions imposed in terms of previous Planning legislation. This is discussed in more
detail in the public participation report attached as Annexure D.

FINANCIAL IMPLICATION

The costs normally associated with the passing of any Municipal By-law will apply. This includes
a newspaper notice/s calling for comments (already completed), as well as publishing the final
approved By-law in the Provincial Gazette. The cost of gazetting the By-law is estimated at
approximately R4 000, 00 — R6 000, 00, but may be considerably less if only the amendments are
published and not the entire By-law, which option is being investigated (subject to legal
compliance).

RELEVANT LEGISLATION

The Bitou By-law on Municipal Land Use Planning is compiled in terms of the following
legislation:

1. Constitution of the Republic of South Africa, 1996;

2. Local Government: Municipal Systems Act, 2000 (MSA);

3. Spatial Planning and Land Use Management Act, 2013 (SPLUMA);

5. Western Cape Land Use Planning Act, 2014 (LUPA).

Comments: Director Financial Services

The recommendation of the Municipal Manager is supported.

Comments: Director Corporate Services

The recommendation of the Municipal Manager is supported.
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Comments: Director Acting Community Services

The recommendation of the Municipal Manager is supported.

Comments: Director Engineering Services

The recommendation of the Municipal Manager is supported.

Comments: Manager Legal Services

The recommendation of the Municipal Manager is supported.

RECOMMENDED BY THE ACTING MUNICIPAL MANAGER

1. That Council accepts the recommendations of the public participation report.

2. That Council approves the Bitou By-law on Municipal Land Use Planning 2022, to replace
the 2015 version.

RECOMMENDED BY THE EXECUTIVE MAYOR

1. That Council accepts the recommendations of the public participation report.

2. That Council approves the Bitou By-law on Municipal Land Use Planning 2022, to replace
the 2015 version.
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39.
(1)
(a)

(®)
(c)

(b)

3)

Where any person required by the Administrator or a council or the director or a town clerk
or secretary i terms of this Ordinance to firrnish any comment or other information 1n terms
of this Ordinance, does not funmsh suck comment or other information withmn a period of 60
days of the date on which such comment or other information was so required he may be
deemed to have had no comment or other information to fumnish.

Submission of application

The director may from time to time determine the form of any application to be made to him
or to a town clerk or secretary i terms of this Ordinance.

Where any application 1s 1 tenns of this Ordinance to be submitted to any person, the
director may direct that 1t be submitted siumultaneously to any other person involved.

Notwithstanding the provisions of any other law a council may levy fees at such tanffs as
the Admiistrator may approve m respect of any application contemplated by subsection (1).

Compliance with provisions of zoning scheme and of conditions of subdivision
Every local authonty shall comply and enforce comphance with-

the provisions of this Ordinance or, 1n so far as they may apply in terms of this Ordinance,
the provisions of the Townships Ordinance, 1934 (Ordinance 33 of 1934);

the provisions incorporated 1 a zoning scheme 1n tenms of this Ordinance, or

conditions immposed 1n terms of this Ordinance or m terms of the Townships Ordinance,
1934,

and shall not do anything, the effect of which 1s 1 conflict with the intention of this
subsection.

No person shall-
contravene or fail to comply with-

the provisions incorporated 1 a zoning scheme 1n terms of this Ordinance, or
conditions 1mposed 1n terms of this Ordinance or in terms of the Townships Ordinance,
1934,

except m accordance with the mtention of a plan for a building as approved and to the extent
that such plan has been miplemented, or

utilise any land for a purpose or 11 a manner other than that mtended by a plan for a building
as approved and to the extent that such plan has been implemented.

If a local authority m the opinion of the Admimistrator fails to perform or to exercise
satisfactorily 1ts duties or powers in terms of subsection (1), the Administrator may, after
notice to such local authonty, withdraw any approval or authorisation granted by the local
authonty, perform the said duties, exercise the said powers and recover from such local
authority any amount spent by him m this connection or instruct the local authornty as to the
steps to be taken Ly 1t m order to ensure compliance with subsection (1), and such
instruction shall in law override any decision of the council of the said local authority.
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ITEM C/6/14/02/22

ERVEN 47 AND 57, KURLAND: CRECHES: LEASE AGREEMENTS AND
WAIVER OF CONNECTION FEES

Directorate: Economic Development & Planning  Demarcation: Ward 1
Portfolio Comm: Strategic Services Delegation: Council
File Ref: 18/47/KL; 18/57/KL

Attachments: Annexure “A” — Petition

Annexure “B” — Site Plan (Erf 57)

Report from: Director: Economic Development & Planning
Date: 25 February 2022

PURPOSE OF THE REPORT

To inform the Council of the structures that have been erected on Erven 57 and 210, to obtain
approval for the waiver of connection fees in respect of these properties, and to obtain approval
for lease agreements to allow these structures to be used as créches.

EXECUTIVE SUMMARY

A petition has been received to allow Erven 57 and 210, Kurland to be used as créches. Structures
to accommodate these créches were erected by the Department Community Services, but they
cannot be used as there are no services connection points. Potential donors have shown interest to
assist the créche operators, but their hands are tied until connection points are available and lease
agreements are in place. Due to the manner in which the construction occurred it will be necessary
for the deviation from the Asset Transfer Regulations to be condoned.

BACKGROUND /DISCUSSION

During early 2021 a petition was submitted to allow Erven 57 and 210, Kurland to be made
available for use as creches (see the attached Annexure ‘A’). Around April/May 2021 structures
were erected on these two properties by the Department of Community Services, using emergency
housing material. A Site Plan showing the structure of Erf 57 is attached as Annexure ‘B’.

Although the intention was for these structures to be used as créches no services were (or could
be) provided as there are no connection points to the two properties concerned (as they are actually
Public Open Spaces).
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Potential donor funders have shown interest in the project, but there hands are tied until
connections points are available and lease agreements are in place.

As the structures were built without any prior lease agreement it will not be possible to strictly

comply with the Asset Transfer Regulations, and for this reason a condonation is requested from
the Council to assist the two prospective operators (‘Happy Kidz’ and ‘Angels of Joy’).

FINANCIAL IMPLICATION

It is estimated that the cost of installation of water/sewer connection points and the waiver of the
connection fees would be in the order of R15 000 — R20 000 for each erf.

RELEVANT LEGISLATION

Municipal Finance Management Act.
Asset Transfer Regulations.

Comments: Acting Director Community Services

The recommendation of the Acting Municipal Manager is supported.

Comments Manager: Legal Services

The extent of Erven 57 and 210 is not stated on this item, and also in terms of what is the required
extent for the 2 créches is not stated. I don’t support the fact that the lease area be determined by
the Municipal Manager in consultation with the ward Councilor, but it should be detailed on the
request of these two entities, how much space they need and whether the Municipality can afford
to give them the space as their request or a determination be made by Council, that is why full
information should be afforded to Council to make a well-considered decision. In principle I
support the idea.

RECOMMENDED BY THE ACTING MUNICIPAL MANAGER

I. That approval be granted for lease agreements to allow ‘Happy Kidz’ and ‘Angels of Joy’
to operate créches from Erven 57 and 210, Kurland, subject to the following conditions:

(a) That the lease be for a period of 9 years and 11 months;

(b) That the lease area be determined by the Municipal Manager in consultation with
the Ward Councillor;
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(©) That authority be delegated to the Municipal Manager to determine the rental
amount, and that it be recorded that this rental amount is not required to be market
related.

That the failure to comply with the prescribed Asset Transfer Regulations in respect of the
lease agreements mentioned in paragraph 1 above be condoned.

That both the cost to install connections to Erven 57 and 210, Kurland as well as the related
connection fees to service the envisaged créches on these properties be waived.
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Annexure A

Support Petition

To: Bitou Municipality (Department of Community Services)
In Support of: .Lcnd Availability for preschool facilities

Summary:

N
The: Under5|gned shows support for Erf 57 and Erf 210 to be made available for the
erec’rmg of structures fo enable the educare facilities in Kuriand Village to have a

facilities'to work from.
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Sulppor’r Petition

To: Bitou Municipality (Department of Communi’ry-Services}

In Support of: Land Availability for preschool facilities

Summary:

The undersigned shows support for Erf 57 and Erf 210 to be made available for the
erecting of structures to enable the educare facilities in Kurland Village to have a

facilities to work from.

Full Name Contact Info. .
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Support Petition

To: Bitou Municipality (Department of Community Services)

In Support of: Land Availability for preschool facilities

Summary:

The undersigned shows support for Erf 57 and Erf 210 to be made available for the
erecting of structures fo enable the educare facilities in Kurland Village to have a

facilities to work from.
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Support Peftition

To: Bitou Municipality (Department of Community Services)
In Support of: Land Avo'||lobi|i'ry for preschool facilities
Summary:

The undersigned shows support for Erf 57 and Erf 210 to be made available for the
erecting of structures to enable the educare facilities in Kurland Village to have a
facilities to work from.

Full Name ) | Signaturd " Coniact Info.
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Support Petition

. To: Bitou Municipality (Department of Community Services)
In Support of: Land Availability for preschool facilities
L Summary:

- The undersigned shows support for Erf 57 and Erf 210 fo be made available for the
. erecting of structures to enable the educare facilities in Kurland Village to have a
facilities to work from.

Full Name I Sighature Contact Info.
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Support Petition

To: Bitou Municipality {(Department of Community Services)

In Support of: Land Availability for preschool facilities

Summary:

The undersigned shows support for Erf 57 and Erf 210 to be made available for the
erecting of structures to enable the educare facilities in Kudand Village to have a

facilities to work from.
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. In Support of: Land Availability for préschool facilities

Summary:

Support Petitfion

~ To: Bitou Municipdlity {(Department of Community Services)

. The undersigned shows support for Erf 57 and Erf 210 to be made available for the
. erecting of structures to enable the educare facilities in Kurland Village to have a

facilities to work from.

T Full Name

. R Signature Contact Info.
L C AR BLI~e AVAGe A g LSS b3 &
Nonee  Ploames g Y |
M < o YOO as ke T8 1gz 1a0g
Penneh  Scoisen e o &3k QL
U Ulev (UG YE 0191 3% oS4
Cileane  Powie AN 19 _S%2 "1 8389
. LNESLEY APNOLS ' ,@ZX . 016 14y 2465
- Potutin Eomm b AT BT
.__%,?ﬁ&ﬁ%ﬂd@ (prhote~ OboL40SLZ &%
cheeay WY Yo, eei 4 Gl ZUu 3D
i Cpeeta T hons @A i I NS -
Y {p bt o2l OH T
L Lewe\WN DrYdS | L.pay.ds 0£61776876
L HEzY Socl | Kt
: _'___“,_A__yyonhe Sowa«;; e -
Victp WA MnJlolrr ~ WMo Tal s

HAPPY KIBZ CRECHE ©

78 Koksingle
The Crags 6602
Tel: 082 596 1715

'Féi I'F\JC‘;PH'L" W

17




Support Pefition

P To: Bitou Municipality (Department of Community Services)

In Support of: Land Availability for preschool facilities

L Summary:

L The undersigned shows support for Erf 57 and Erf 210 to be made available for the

facilities to work from.

e erecting of structures to enable the educare facilities in Kurdand Village to have a

* 4 Full Name Signature GContact Info.
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Support Petition

To: Bitou Municipality (Department of Community Services)

In Support of: Land Availability for preschool facilities

Summary:

The undersigned shows support for Erf 57 and Erf 210 to be made available for the
erecting of structures to enable the educare facilities in Kurland Village to have a

facilities to work from.

Full Name Sign%ri Contact Info.
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Support Pefition

To: Bitou Municipality (Department of Community Services)

In Support of: Land Availability for preschool facilities

Summary:

The undersigned shows support for Erf 57 and Erf 210 to be made available for the

erecting of structures to enable the educare facilities in Kurland Village to have a
facilities to work from.
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Support Petition

To: Bitou Municipality (Department of Community Services)

In Support of: Land Availabiity for preschool facilities

Summary:

The undersigned shows support for Erf 57 and Erf 210 fo be made available for the
erecting of structures to enable the educare facilities in Kurland Village to have a

facilities to work from.

Full Name Sighature Contact Info.
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Support Petition
To: Bitou Municipality (Department of Community Services)
In Support of: Land Availability for preschool facilities

Summary:

The undersigned shows support for Erf 57 and Erf 210 fo be made available for the
erecting of structures to enable the educare facilities in Kurland Village to have o

facilities to work from.
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Support Petition

To: Bitou Municipality {Department of Community Services)

In Support of: Land Availability for preschool facilities

Summary:

The undersigned shows support for Erf 57 and Erf 210 to be made available for the
erecting of structures to enable the educare facilities in Kurland Village to have a

facilities to work from.

Full Name . Signgture Contact Info.
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Support Petition

To: Bitou Municipdlity (Department of Community Services)

In Support of: Land Availability for preschool facilities

Summary:

The undersigned shows support for Erf 57 and Erf 210 to be made available for the
erecting of structures to enable the educare facilities in Kudand Village to have a

facilities to work from.
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Full Name Signaturg Contact Info.
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Support Petition

To: Bitou Municipality (Department of Community Services)

in Support of: Land Availability

Summary:

for preschool facilities

The undersigned shows support for Erf 57 and Erf 210 fo be made available for the
erecting of structures to enable the educare facilities in Kurland Village to have a

facilities to work from.

Full Name

Signature

Contact Info.
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Support Petition

© To: Bitou Municipality {(Department of Community Services)
In Support of: Land Availability for preschool facilities

- Summary:

" The undersigned shows support for Erf 57 and Erf 210 to be made available for the

. erecting of structures fo enable the educare facilities in Kurland Village to have a
facilities to work from.

* 1 Full Name Signature Contact Info.
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In Support of: Land Availability for pfeschool facilities

- Summary:

Support Petition

To: Bitou Municipality (Department of Community Services)

i The undersigned shows support for Erf 57 and Erf 210 to be made available for the
erecting of structures to enable the educare facilities in Kurland Village to have a

L facilities to work from.

' Full Name Signature Contact Info.
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Support Petition

To: Bitou Municipdality (Department of Community Services)
In Support of: Land Availakility for preschool facilities
Summary:

The undersigned shows support for Erf 57 and Erf 210 o be made available for the
erecting of structures to enable the educare facilities in Kurland Village to have a
facilities to work from.

Full Name Signature Contact Info.
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Annexure "B"
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